Factsheet 79

Equality, discrimination and the
Public Sector Equality Duty

August 2023

About this factsheet
The Equality Act 2010 (‘the Act’) came into force on 1 October 2010.

It combined almost all previous anti-discrimination laws into one single
piece of legislation. It expanded the scope of discrimination law to cover:
Age, Disability, Gender Reassignment (or Transgender), Marriage and
Civil Partnership, Pregnancy and Maternity, Race, Religion or belief, and
Sex, and Sexual Orientation.

This factsheet explains basic information about discrimination and
equality as covered by the Act. One of the most important aspects of the
Act is the Public Sector Equality Duty — a duty for public bodies to
consider and apply fairness and equality, especially in making decisions
or policies.

The information in this factsheet is applicable across Great Britain and is
correct at the time of publishing. In Northern Ireland, contact Age NI for
further information, their contact details are at the back of this factsheet.

If you need more detailed advice or representation, you can contact a
local service. Age UK Advice, Age Cymru Advice, or Age Scotland
Helpline can give you contact details for services in your area.

Contact details for any organisation mentioned in this factsheet can be
found in the Useful organisations section.
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http://www.ageuk.org.uk/
http://www.agecymru.org.uk/
http://www.agescotland.org.uk/
http://www.agescotland.org.uk/
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https://www.legislation.gov.uk/ukpga/2010/15/contents

Harassment
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If the organisation changes what it does, the way that it does it, or moves
premises or makes changes to existing premises, it should review the
adjustments it has made. What was originally a reasonable step to take
may no longer be enough.

Equally, a step that might previously have been an unreasonable one for
an organisation to have taken could become a reasonable step because
circumstances have changed. For example, technological developments
may provide new or better solutions to the problems of inaccessible
services.

Example

A library has a small number of computers for public use. When the
computers were originally installed, the library investigated the
option of incorporating text-to-speech software for people with a
visual impairment. It rejected the option because the software was
very expensive and not particularly effective. It would not have been
a reasonable step for the library to have to take at that stage.

The library proposes to replace the computers. It makes enquiries
and establishes that text-to-speech software
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1.3 In what situations does the Equality Act apply?

The Act covers a wide range of relationships, including the provision of
goods, facilities or services, as well as employment. For example:

Consumer services such as:
Shops

Hotels

Leisure facilities

Health services such as:
Your GP surgery

Hospitals

Dentists

Public services such as the NHS cannot provide substandard services or
refuse to provide services purely because of your age, unless there is a
good and sufficient reason. For example, you should not be refused
treatment because of a ‘stereotypical’ view of your age. Instead, the NHS
must look at each case individually to decide what treatment options
should be offered.

However, a
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1.4

If using age to assess risk, for example refusing insurance to an older
person, or charging more, they must ensure their decision is based on
reliable and relevant information, which shows people over a certain age
are at greater risk.

What do | do if | have been discriminated against?

How you take action depends on who your complaint is against but as a
general guide, you should first make notes about what has happened
and collect any related evidence. Next, you can:

Step one: Find out about the complaints procedure for the organisation
you want to complain about. For example:

if it is your employer, speak to your manager or human resources to ask
them about
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http://www.equalityhumanrights.com/en/advice-and-guidance/time-limits-discrimination-claims
http://www.equalityhumanrights.com/en/advice-and-guidance/time-limits-discrimination-claims
http://solicitors.lawsociety.org.uk/
/globalassets/age-uk/documents/factsheets/fs43-getting-legal-and-financial-advice.pdf
/scotland/information-advice/legal-and-family-issues/finding-and-paying-for-legal-advice/
/scotland/information-advice/legal-and-family-issues/finding-and-paying-for-legal-advice/
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https://www.legislation.gov.uk/ukpga/2010/15/section/149
https://www.gov.uk/government/publications/public-sector-quick-start-guide-to-the-public-sector-equality-duty
https://www.legislation.gov.uk/ukpga/2010/15/schedule/18

2.3 Specific duties

In England, public bodies have specific duties and responsibilities to
prepare and publish one or more equality objectives they believe
necessary to achieve the general duties. These must be specific,
measurable, ansu

Age UK factsheet 79 August 2023
Equality, discrimination and the Public Sector Equality Duty Page 10 of 22


http://www.legislation.gov.uk/ukpga/2010/15/schedule/19
http://www.legislation.gov.uk/ukpga/2010/15/schedule/19
http://www.legislation.gov.uk/ukpga/2010/15/schedule/19

4 The PSED and older people

The PSED as it relates to older people is in addition to individual rights
under other parts of the Equality Act, such as equality in employment,
goods and services as noted in section 1.3. This means:
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5.3 What the EHRC can do

The Equalities and Human Rights Commission (EHRC) is responsible for
enforcing the Act. They have powers to monitor compliance with and
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It is possible for private individuals and organisations to take judicial
review proceedings without legal representation. However, these
proceedings are very complex and there can be significant costs
attached to taking action. Always seek professional advice from a
specialist adviser.

Note
C
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https://www.legislation.gov.uk/ukpga/2006/3/contents
http://www.equalityhumanrights.com/en/our-powers/inquiries-investigations-and-wider-powers/how-request-review-use-enforcement-power
http://www.equalityhumanrights.com/en/our-powers/inquiries-investigations-and-wider-powers/how-request-review-use-enforcement-power
http://www.equalityhumanrights.com/en/advice-and-guidance/public-sector-equality-duty-guidance
http://www.equalityhumanrights.com/en/advice-and-guidance/public-sector-equality-duty-guidance

6 Equality impact assessment

Before the Act came into force, public bodies had a legal responsibility to
comply with Disability, Race, and Gender Equality duties in making
policies or carrying out functions by carrying out an ‘equality impact
assessment’ (EIA).

An EIA assesses how policies and decisions of a public body are likely to
affect, or have affected, people in protected categories, looking for ways
to promote equality and remove negative aspects that may be
discriminatory. It should be far-reaching and comprehensive, analysing
the potential of the policy to give rise to discrimination.

Under the Act, public bodies no longer have a legal duty to carry out an
EIA, nor to use specific templates, but most continue to do so. This is
likely to carry on being seen as good practice in showing compliance
with the PSED. Case law has established that carrying out an EIA and
looking at the equality impact of proposed and existing policies is a key
way for public authorities to demonstrate ‘due regard’ to their duties.

Regardless, it is still a requirement of public bodies to consider the
equality impact of their policies appropriately, following the Brown
principles (see case 1 in section 7).

If a public body carries out an EIA, it should be done effectively and
comprehensively. Information contained within the EIA should be fully
considered if a decision is made or a policy devised to which the EIA
applies.

Although public bodies no longer have a legal duty to carry out an EIA,
an individual or organisation who believes a public body has not carried
out an EIA before making a policy or decision can apply for judicial
review of the policy or decision if it believes the lack of the EIA
demonstrates a failure to comply with the PSED.
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7 How the PSED has been applied

These legal decisions help show how public bodies should take action to
comply with the PSED and provide guidance on the correct approach.

Case 1 - R. (Brown) v. Secretary of State for Work and Pensions
[2008] EWHC 3158

The court considered what a relevant body must do to fulfil its obligation
to have due regard to the aims set out in the general equality duty. The
six ‘Brown principles’ have been accepted by courts in later cases.
Amongst the key principles are that:

public bodies must be aware of their duties under the PSED and have
‘due regard’ to the aims of the duty

due regard must be considered before and at the time decisions are
made in rel
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https://www.bailii.org/ew/cases/EWHC/Admin/2008/3158.html
https://www.bailii.org/ew/cases/EWHC/Admin/2008/3158.html
http://www.cpag.org.uk/sites/default/files/Winder%20_ors_v_%20Sandwell_2014_EWHC_2617.pdf
http://www.cpag.org.uk/sites/default/files/Winder%20_ors_v_%20Sandwell_2014_EWHC_2617.pdf

95. On the evidence, | cannot but find that the Council was in breach of
its section 149 duty. That duty is important; and, had the Council been
rigorous in satisfying its obligation to have due regard to the relevant
characteristics, then, again, it may not have proceeded with the unlawful
course that it followed.
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https://www.bailii.org/ew/cases/EWHC/Admin/2011/944.html
https://www.bailii.org/ew/cases/EWHC/Admin/2011/944.html
https://www.bailii.org/ew/cases/EWHC/Admin/2007/3064.html
https://www.bailii.org/ew/cases/EWHC/Admin/2020/3436.html

s Human rights in the UK

Human rights in the UK are found in the Human Rights Act 1998, which
implements the European Convention of Human Rights (ECHR) in the
UK. They include the right to:
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http://www.legislation.gov.uk/ukpga/1998/42/contents
https://www.echr.coe.int/web/echr/european-convention-on-human-rights
/globalassets/age-uk/documents/factsheets/fs59_how_to_resolve_problems_and_complain_about_social_care_fcs.pdf

Useful organisations
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http://www.acas.org.uk/
http://www.bihr.org.uk/
http://www.citizensadvice.org.uk/
http://www.citizensadvice.co.uk/
http://www.cas.org.uk/
http://www.equalityadvisoryservice.com/
http://www.equalityhumanrights.com/
http://www.gov.uk/government/organisations/government-equalities-office
http://www.gov.wales/equality-human-rights
http://www.lawcentres.org.uk/
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http://solicitors.lawsociety.org.uk/
https://www.lawscot.org.uk/
http://www.liberty-human-rights.org.uk/
http://www.local.gov.uk/
http://www.wlga.gov.uk/
http://www.cosla.gov.uk/
https://olderpeople.wales/
http://www.ombudsmanassociation.org/index.php
http://www.scottishhumanrights.com/

Trades Union Congress (TUC)
www.tuc.org.uk
www.worksmart.org.uk
Telephone 020 7636 4030

Umbrella body for trade unions in Britain. Worksmart lets you find the
most appropriate union for your employment.
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http://www.tuc.org.uk/
http://www.worksmart.org.uk/

Age UK

Age UK provides advice and information for people in later life through
our Age UK Advice line, publications and online. Call Age UK Advice to
find out whether there is a local Age UK near you, and to order free
copies of our information guides and factsheets.

Age UK Advice

www.ageuk.org.uk

0800 169 65 65

Lines are open seven days a week from 8.00am to 7.00pm

In Wales contact

Age Cymru Advice
www.agecymru.org.uk
0300 303 4498

In Northern Ireland contact

Age NI
www.ageni.org
0808 808 7575

In Scotland contact

Age Scotland
www.agescotland.org.uk
0800 124 4222

Support our work

We rely on donations from our supporters to provide our guides and
factsheets for free. If you would like to help us continue to provide vital
services, support, information and advice, please make a donation today
by visiting www.ageuk.org.uk/donate or by calling 0800 169 87 87.
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http://www.ageuk.org.uk/
http://www.agecymru.org.uk/
http://www.ageni.org/
http://www.agescotland.org.uk/
http://www.ageuk.org.uk/donate

Our publications are available in large print and
audio formats
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